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Start by asking, “Is it a governmental
record?” (RSA 91-A:1-a)




CREATED, ACCEPTED, OR OBTAINED
BY QUORUM OF A PUBLIC BODY

g

Records created, accepted, or obtained by less
than a quorum of a public body is not a
governmental record.

An email exchange between an individual
governing body member and a constituent is
{ nota governmental record because it was not
' obtained by a quorum of a public body.

If the governing body member is acting on
behalf of the entire public body, an email
exchange with a constituent would likely be a
governmental record.




CREATED, ACCEPTED, OR OBTAINED
BY A PUBLIC AGENCY

A “public agency” is any agency, authority,
department, or office of the town, school
district, or village district. RSA 91-A:1-a, V.

Information constitutes a governmental record
if it is “created, accepted, or obtained by, or on
behalf of, ... any public agency in furtherance
of its official function.” RSA 91-A:1-a, III.




ACCESS TO GOVERNMENTAL RECORDS

The provisions of RSA
Chapter 91-A are
construed in a manner
favoring disclosure and
interpreting the
exemptions to
disclosure restrictively.

An individual’s motives in seeking disclosure
of public records are irrelevant to the

question of access under the Right-to-Know
Law.




AVAILABILITY OF GOVERNMENTAL RECORDS

‘ PU]LK@ RECORI)S Governmental records

should be available
| during the regular
AVAILADL L business hours of the
HERE public body or agency,
BUT:

« A record may be temporarily unavailable because it

is being used by public officials.
« Citizens can be asked to make an appointment to review

records.




We have

days

...right?




Brent v. Paquette, 132 N.H. 415 (1989)

RTK does not direct that records be provided
immediately upon request. Records must be
provided when they are immediately available for
release.

RTK does not give citizens the unfettered right to
review governmental records in any quantity and
wherever kept immediately upon demand.




Brent v. Paquette, 132 N.H. 415 (1989)

Public offices function more efficiently where record
keepers plan their days around pre-arranged
appointments, and not be forced to interrupt their work
whenever a citizen “drops by” to inspect a public record.

RTK does not require the official to explain why the
record was not immediately available if the official

provides the citizen with the record within five days.




New Hampshire Civil Liberties Union
v. City of Manchester, 149 N.H. 437

(2003)

Requestor sought: photographs taken by police officers
of people who were stopped but not arrested.

RTK does not require document compilation.

To “compile” is “to collect and assemble (written
material or items from various sources) into a
document or volume or a series of documents or
volumes.”
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In 2013, the US Public Interest Research Group
gave New Hampshire what letter grade for
providing online access to government spending

data?

—




New Hampshire Civil Liberties Union v.
City of Manchester, 149 N.H. 437 (2003)

RTK requests often require a public official to retrieve
multiple documents.

The ruling in Brent v. Paquette shields agencies from
having to create a new document in response to a RTK
request, it does not shelter them from having to assemble
existing documents in their original form.




ATV Watch v. DRED, 155 N.H. 434 (2007)

= g The time period for responding to a Right—to—Know

= request is absolute: make public records available
when they are immediately available for release, or
otherwise, within five business days of RTK request:

(1) make the records available;

(2) deny the request in writing with reasons; or

(3) acknowledge receipt of the request in writing with
a statement of the time reasonably necessary to

determine whether the request will be granted or
denied.




ATV Watch v. NH Dept. of
Transportation, 161 N.H. 746 (2011)

Records sought: all
governmental records in the
custody or control of NHDOT
related to motorized use of New
Hampshire's rail trails that
were purchased with Federal
Transportation Enhancement




ATV Watch v. NH Dept. of
Transportation, 161 N.H. 746 (2011)

Duty to search for records: the agency must show
beyond material doubt that it has conducted a search
reasonably calculated to uncover all relevant documents.
This burden can be met by producing affidavits that are
relatively detailed, nonconclusory, and submitted in good
faith. Once the agency meets its burden to show that its
search was reasonable, the burden shifts to the requester
to rebut the agency's evidence by showing that the search
was not reasonable or was not conducted in good faith.




Organize the RTK Document
Production Process

« Appoint or identify one employee
who is responsible.

« Keep a log of all RTK requests,
noting date of receipt, date of initial ?

. /A 17» m‘wﬂ
response, and final response. 01T N H

» Consider policy like Auburn’s that
governs RTK requests.




Review Request

Is the request reasonably described?
Is the request from a NH citizen?

Does the request seek information that is exempt
from disclosure?

Is the request from an attorney or law firm
already in litigation with the town?

Does the request raise red flags such that town
counsel should be consulted?




Search For and Evaluate Time
Necessary to Assemble response

 Physical vs. electronic files

! » Time allocation calculation

» Keep diary of places
searched and time spent




Response

« Send acknowledgement of receipt letter within
5 business days.

* Provide estimate of time to produce.
* Provide notice of copying cost.

« State that if cost is greater than $50 will require
prepayment.

« Special production costs.
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9:00 am—4:30 pm
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2 Right-to-Know Workshops

Each $75 and includes breakfast and publication
NHMA offices, 25 Triangle Park Drive, Concord

L

The Right-to-Enow Law (R3A Chapter ¥1-A) affects every aspect of local government in our state. Every

oand, conumittee, commission, and advisory committee in every iown, city, and village distnict in New

Hampshire mst comply with this law, which requires that discossions and actions of these bodies tale
place in a public meeting, subject to exceptions.

Public Meetings and
Nonpublic Sessions

0:00 Al—12:30 P

Friday, September 28

Join Legal Services Counsel Ssephen Buckley snd Smff
Amoeney Marpaser Byeoes, who wall descuss che require-
mens ine bolding & peoper poblic mesting, a5 well the
exceplioes in the mesting tequisement (the so-caled
“nipa-angetag’. Then the amaemeys will disouss the pie-
prses for whach publc bodies may hold a eonpablic ses-
s, 15 well as the procedural sequicesnents for 4 penper
nonipubbe sessina. The workshop will abo addeess Jiff-
cull “meetog’ weues, such as commanicenions oatsde 5
meeting and deceronic means of commupsscating. These
will be: ample wme fod qoessons snd snswess.

B Shoukd Adsends
Everyone fy Musicipal Chovesamens

inciudes Top Ten Compliance Tips
Pubiic Meefing & Govermmental Records Posiers
ks it o Meeting Flow Chart

Remate Parficipation Checidist

And More!

Amendecs receive the NHMA publication, A (Guide g0 Open &

The Right-to-Enow Law and
Governmental Records

0:00 all—12:30 pIm
Tuesday, October 16

Joum WHMA's Legal Servaces Counsed Stephen Backley
and St Agineney Margarer Brrses who will shaee steaze-
s 0 asssl musacipsbzies in hasdbng  povernmen-
1] vecord mariers ansieg under the Bight-n-Know Lew.
Guadance will he peomided on derermiseng whar is a gov-
eraanental fecond, where sooads must be sinesd, amd
when snid how aceess and copies of pubbc seooeds musg
be prowided. Thes woekshon wil 2k addness whar sec-
oeds are exempt fromn dschsuse, aveg wah whether 3
eecoed seqquest that would requere & search for svuluple
documents must be irlfilled or whesher @ reqoest imer-
massahily sesks 10 creste a eecoed that doss sot eost. Tn
addition, prdisce wdl be peovided on the teseation of
poveranenlsl eeoomds and how chims under the Ripht-ia
- Law aze enforced.

RSA 91-A Impacis Every

Aspeact off Municipal
Goverriment i our Stale.

For registrahion mftrmation, visit

memvnbiricipal org
under Calendar of Events.
Chapstions? Call 800 832 3358 o1 email
WHMAre gistration:finhmunicipal org

AL .I"cl-e'll‘ ar f,

fuire's Righrero-Know Law:
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2018 Mumnicipal Law Lecture Series

$90 for three lectures,/$35 per lecture

‘These lechures are intended fior members of the New Hampshire Municpsl fxsocsiion partior-
larty for municipel officals with an intenest in or responsiniity for sny aspert of manicipal iand
use nepuistion, including members of planning and zoning hoards, pianners, land use adminis-
mﬂmmmm&gmﬁmnﬁ-ﬁim,mmm

Derry

7:00 pmi—9:00 pm

7:00 pm—9:00 pmi

and pubic works persoanel.
Lecture 1 Lecture 2 Lecture 3
Pilanning Board How to Read o Survey Solar Power &
Procedural Basics Plan Laond Lise
Presemters: | €. Chriskine Fillmore, Esqg. Stephan Nix, Esq., Licensed Clayton R. Mitchel,
Gardrer, Fulton & Waugh, LEnd Surveyar Ph.D., Esq.
PLLE University of NH
Meate Miller, AICF,
Diame M. Gorrow, Exq. Deputy Director Jobkn T. Ratigan, Esq.
Soule, Lesie, Kidder, Southesrn NH Planning Commission Donahue, Tucker &
Locations: Serpwmrd & Loughen, FLLC Ciandelis, PLLC
Chieshire Cownty Hall ‘Wednesday Wednesday Wednesday
12 Court Street September 26 October 3 October 10
keene 700 prm—9:00 pmi 7:00 prmi—9:00 pm 7:00 prm—5-00 pm
Derry RMunicipal Cir., ‘Wednasday ‘Wednesday Wednesday
14 Manning Strest October 10 September 26 October 3

7:00 pm— 500 pm

Stratham Munidpal Cir. ‘Wednesday ‘Wednesday Wednesday
10 Bunker Hill Ave. October 3 October 10 September 26
Stratham 7:00 prm—9:00 pm 7:00 prm—9:00 pm 700 prm—5-00 pm
NHBA Offices Saturday, October 20
25 Triangle Fark Drive 900 zrr-2-00 pm
Concord

Contirentzl Breakfast & Registration begin at 8:30 am

L 0

For regizration information, visit praw phovmicipal oTg
under Calendar of Events.
Cruestions? Call 800 852 3358 or email WHM Aresiztations@mbrmmiripal org.
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Sharing Ideas: Shaping the Future

2018 Annual Conference

Wednesday and Thursday, November 14 & 15, 2018
Manchester Downtown Hotel, Manchester, NH
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NK for attending
our webinar today!

. The New Hampshire Municipal Association is a
M|SS|On nonprofit, non-partisan association working to strengthen
New Hampshire cities and towns and their ability to serve
Statement the public as a member-funded, member-governed and
member-driven association since 1941. We serve as a
resource for information, education and legal services.
NHMA is a strong, clear voice advocating for New
Hampshire municipal interests.

N
25 Triangle Park Drive p »‘-@
Concord, NH 03301 _a
www.nhmunicipal.org or contact Vs @
legalinquiries@nhmunicipal.org 7

603.224.7447
NH Toll Free: 800.852.3358



http://www.nhmunicipal.org/
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