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• Open and close your Panel

• Submit text questions 

• Q&A addressed at the end 
of today’s session

• Couple of poll questions 
for entertainment
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When the State is also considered the employer, 

certain provisions of the United States Constitution 

and the New Hampshire Constitution that regulate 

the conduct of the State extend directly into the 

workplace.

STATE = EMPLOYER = CONSTITUTIONAL PROTECTIONS
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- 1st Amendment to the Constitution of the United States of 

America: 

Congress shall make no law…abridging the 

freedom of speech…

- Article 22 of the New Hampshire Constitution:

Free speech and liberty of the press are essential to 

the security of freedom in a state: They ought, 

therefore, to be inviolably preserved.
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- The United States Supreme Court has construed the 1st

Amendment as guaranteeing government employees 

certain workplace protections related to their speech.
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Cornerstones of the United States Supreme Court’s 

jurisprudence on public sector employee speech:

1. Speech must address matters of public concern to be 

protected (Connick);

2. Balance then needs to be struck between employee 

rights and legitimate interests of government acting as 

employer (Pickering);

3. Employee statements made in course of official duties 

generally are not protected.
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My boss is stealing from the Town.

vs.

My boss is a jerk.
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Are the following statements, True or 
False?

1. In any given month, approximately 1.28 billion people are 
active on Facebook – roughly equivalent to the entire 
population of India

2. 30% of Americans get all of their news exclusively from 
Facebook

3. Almost one-quarter (23%) of Facebook users check the site 
FIVE TIMES or more per day

4. Only 25% of Facebook users bother to check or adjust their 
privacy settings
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The Town is violating applicable wage and hour 

regulations.

vs.

I don’t like having to work weekends.
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- Government’s right to manage the workplace has to be 

weighed.

- Protect confidential information.

- Prevent harassment in the workplace.

- Insure productivity.

- Maintain order/discipline.
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- Through the enactment of NH RSA 98-E, New 

Hampshire has gone (far?) beyond the United 

States Supreme Court in protecting the speech of 

public sector employees.
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98-E:1 Freedom of Expression. – Notwithstanding any 

other rule or order to the contrary, a person employed as a 

public employee in any capacity shall have a full right to 

publicly discuss and give opinions as an individual on all 

matters concerning any government entity and its policies. 

It is the intention of this chapter to balance the rights of 

expression of the employee with the need of the employer 

to protect legitimate confidential records, communications, 

and proceedings. 
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98-E:1-a Definition. – In this chapter, "public employee'' 

includes any person employed by the state or any 

subdivision thereof, including, but not limited to counties, 

cities, towns, precincts, water districts, school districts, and 

school administrative units. 
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98-E:2 Interference Prohibited. – No person shall 

interfere in any way with the right of freedom of speech, full 

criticism, or disclosure by any public employee. 
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98-E:4 Employees' Remedies. 

I. A public employee may seek injunctive relief or maintain a civil 

action, or both, to recover damages for violation of this chapter in any 

court of competent jurisdiction by bench or jury trial. 

II. If the public employee prevails, in addition to damages the court 

may allow the costs of the action and such attorney's fees as it finds to 

be reasonable to be paid by the defendant employer. 

III. This chapter shall not alter or impair the rights of any person 

under a collective bargaining agreement or affect any other right or 

remedy provided in law. 
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What year was Facebook founded?

1. 1991

2. 1997

3. 1999

4. 2004

5. 2007
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No Pickering balancing test under NH RSA 98-E – only 

“…legitimate confidential records, communications and 

proceedings…” explicitly carved out from coverage.

- Personnel files

- Non-public information

- HIPAA

- FERPA
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- NH RSA 98-E - “…as an individual…”

- Lines up with 1st Amendment general exclusion for 

employee speech in official capacity.
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- What about the “matter of public concern” requirement?

- Language in NH RSA 98-E:2 is very broad.

- Although NH RSA 98-E:1 opens with recognition of the right to 

speak on “…all matters…” the same sentence is further limited 

by the additional language “…concerning any government entity 

and its policies.”

- Is this more broad or more narrow than 1st Amendment?
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- Think long and hard (and probably call your 

attorney) before trying to discipline a public 

sector employee for his/her speech.

23



- Did employee speak as “an individual”?

- Is there confidential information involved?

- Did speech touch on a matter of public concern/matters 

concerning government entity or any of its policies?
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Social Media Policies

- Social media is speech

- Subject to 1st Amendment and NH RSA 98-E
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- Social Media Policies

- Can limit speech in official capacity

- Can limit disclosure of confidential information

- - HIPAA

- - FERPA

- - NH RSA 91-A
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- Social Media Policies

- What about defamatory comments?

- What about sexually (racially, etc.) harassing comments?
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- Social Media Policies

- What about trying to prohibit “…all comments about Town and/or 

its employees and elected officials…”?

- What about  trying to prohibit “…all negative (derogatory, 

disrespectful, offensive, upsetting, mean, unhappy, angry, 

unpleasant, etc.)  comments about the Town and/or its 

employees and elected officials…”?
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- Social Media Policies

- Narrow = better.

- Focused only on legitimate areas of concern.

- Content based restrictions are almost always a problem.
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Religious Group sought permission to erect stone 
monument along side 15 other monuments.

The Free Speech Clause restricts government 
regulation of private speech; it does not regulate 
government speech.

Permanent monuments displayed on public 
property typically represent government speech

Denial by city to erect the monument was not 
infringement of free speech.
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• Texas authorized specialty plates.

• Sons of Confederate Veterans sought plate 

with Confederate battle flag.

• Texas was permitted to choose whether to 

display the message conveyed by the 

Confederate flag.

• The plate’s message amounted to 

government speech the State had the power to 

control
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• Town website content determined by the 

Select Board

• Hyperlinks must be from governmental 

agencies or sponsored by the Town.

• Refusal of Town to permit hyperlink by protest 

group not Free Speech violation.

• Controlling Town website content was 

governmental speech.  
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April 4

Legislative Half-time

www.nhmunicipal.org
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April 11

Nonpublic Sessions and the 

Right-to-Know Law

www.nhmunicipal.org
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May 11

Controlling Junk:  Junkyard 

Enforcement 101

www.nhmunicipal.org
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