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How to Participate Today

• Open and close your Panel

• Submit text questions 

• Q&A addressed at the end 
of 
today’s session

• Raise your hand in response 
to a question



PART I, ARTICLE 8 OF THE

NH Constitution: 
Government … should be 
open, ….

SECTION 1 OF RSA 91-A: 
The purpose of this chapter 
is to ensure both the 
greatest possible public 
access to the actions, 
discussions and records
of all public bodies, and 
their accountability to the 
people.



Nonmeeting (91-A:2, I) 

v. 
Nonpublic Session (91-A:3)

• Social or other     
encounter, no 
decisions 

• Collective 
bargaining

• Consultation with 
legal counsel

• Political caucuses

• Circulation of draft 
documents  



Nonpublic Session is part
of a public meeting.

It’s a nonpublic session, not a nonpublic 
meeting.

• By definition, a “meeting” is open to the 
public. Nonpublic session occurs within a 
meeting.



Every nonpublic session requires notice.

• Every nonpublic session is part of a public 
meeting

• Public meeting notice always required

• Must every nonpublic be specifically
noticed?
 RSA 91-A:2, II



Not Required.

• Nonpublic session is the exception, 
not the rule.

• Nonpublic sessions are permitted, 
not required.



Permitted purposes* for nonpublic 
session, 91-A:3, II 

• Public employee (specific employee)
• Hiring
• Reputation
• Real or personal property
• Lawsuits
• Emergency preparation
• Discuss legal advice

(*Most common, but not complete) 

list)



Dismissal, promotion, compensation, 
disciplining, or investigation of charges 
against a public employee.

• Unless:  (1) employee has a right to a 
meeting; and (2) employee requests open 
meeting.

• Does this include performance reviews?



Hiring of a public employee.

• Not board appointments.

• Not appointments to fill vacancies in 
elected office.



“Matters which, if discussed in public, 
would likely adversely affect the 
reputation of any person” . . . 

• Other than a member of the body itself.

• Unless such person requests an open 
meeting.

• Includes application for assistance, 
abatement, or waiver of fees or fines 
based on poverty or inability to pay.





According to the Center for Public Integrity, 
New Hampshire received what letter grade 
score in its 2015 State Integrity Investigation?

1.  A-

2.  B

3.  C+

4.  D-

5.  F



Consideration of purchase, sale, lease of 
real or personal property if public 
discussion would benefit party with 
adverse interests.

• Does not allow negotiation with adverse 
party in nonpublic session.



Consideration or negotiation of 
pending claims or litigation.

• Only if already filed or threatened in 
writing.

• Does not include application for tax 
abatement.

• Legal counsel does not need to be 
present.



Consideration of legal advice provided 
by legal counsel, either orally or in 
writing, even if legal counsel is not 
present.

• Do not confuse with consultation with 
legal counsel!



91-A:3, I:  Process
- entering nonpublic session.

•Motion to enter nonpublic session must be 
made and seconded.

• Motion must state on its face the specific 
exemption relied upon.

• Vote must be by roll call; simple majority is 
sufficient. RSA 91-A:3, I(b).



We’re in Nonpublic—Now What?

• Stay on topic

• Attendance by nonmembers

• Making decisions in nonpublic (recorded 
vote required)

• Objections to nonpublic, RSA 91-A:2, II-a

• Returning to public session



91-A:3, III:  Process—minutes.

• Minutes must be kept—same as for public 
session. RSA 91-A:2, II.

• Must “record all actions in such a manner 
that the vote of each member is ascertained and 
recorded.”



Roll call v. Recorded Vote

Roll Call Vote 
Example

“Byrnes: yes; 
Buckley: yes; 
Johnston: no. 

Motion passes.”

Recorded Vote Examples 

•“Motion passes 2-1, with 
Johnston voting in the 
negative.” 

•And for a unanimous vote: 
“Motion passes unanimously.” 



Public v. “Sealed”

Minutes must be publicly disclosed within 72 
hours unless board determines, by 2/3 recorded
vote, taken in public session, that:

• Disclosure would have adverse effect on 
reputation;

• Disclosure would “render the proposed action 
ineffective”; or

• Discussion in nonpublic session pertained to 
terrorism.



Reviewing and unsealing minutes

• Who may see sealed minutes?

• Review sealed minutes regularly to 
determine whether circumstances that 
justified sealing still apply.

• Review if someone asks to see them.



Duty of Confidentiality, RSA 42:1-
a

• Disclosing nonpublic session 
information when minutes were sealed.

• Divulging information known to be 
exempt from disclosure if certain 
consequences would result.

• Violation of oath of office.



May 23

Controlling Junk:  Junkyard 

Enforcement 101
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June 6

Legislative Wrap-up
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for attending 
our webinar 
presentation 
today!

The New Hampshire Municipal Association is a 
non-profit, non-partisan association working to 
strengthen New Hampshire cities and towns and 
their ability to serve the public as a member-
funded, member-governed and member-driven 
association since 1941. We serve as a resource for 
information, education and legal services.  
NHMA is a strong, clear voice advocating for 
New Hampshire municipal interests.
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25 Triangle Park Drive
Concord, NH  03301
www.nhmunicipal.org or 
legalinquiries@nhmunicipal.org
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