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Legal Considerations

» Volunteer v Employee - why does it matter?

» Obligations toward employees (wages,
taxes, employee rights)

» Liability and immunities may be different

» When unclear, regulators usually say
“employee”

ENIPLOYEE




NEW HAMPSHIRE MUNICIPAL ASSOCIATION

Legal i
Considerations s

Who is a volunteer?

» Federal law - Fair Labor Standards Act

» Freely offers services to
municipality

» Civic/humanitarian purpose
» No expectation of compensation

» “Nominal” compensation,
reasonable benefits, reimbursement
for expenses permitted

» Don’t tie payment to hours/day
worked or productivity

» Same/similar services prohibition
(can’t volunteer for your own job)




Legal
Considerations

4

. » Whois a volunteer?

» State law (RSA 275:4 and RSA
281-A:2, VII(b))

» Person who performs services
for no “significant”
compensation

» Reimbursement for out of
pocket expenses only

» More restrictive than federal
law




Legal Considerations

. » Who is an employee?

» Person performing services for
employer (municipality)

» In exchange for compensation

» May or may not have an
employment agreement

» Third possibility - independent
contractor

TN



Legal Considerations

» Obligations Toward Employees
» Wage/hour requirements (RSA 279, RSA 275, FLSA)

Minimum wage, regular payment of wages, final wages

Overtime for non-exempt employees
Workers’ compensation benefits

Family and Medical Leave Act - job protection, not paid leave
Other protected leave time (military leave, maternity leave)

Civil Rights protections




Legal Considerations

» Obligations Toward Employees

» At will employment?” Not always!

»If no written employment agreement,
collective bargaining agreement,
statutory protection, supposedly at will

»Can be terminated any time, for any
reason

» However - this concept gets narrower all
the time.

» Volunteers - truly “at will”




Legal
Considerations

= > Special Rules for Youth Volunteers
and Employees

» “Youth” = under age 18
» Federal - FLSA

» Covers employees of local
governments (not volunteers)

» Generally sets 14 as minimum
age for employment

» Limits number of hours worked
by minors below age 16

» Prohibits hazardous activities
(driving, most power
equipment)



Legal Considerations

» Special Rules for Youth Volunteers and Employees
» State - RSA 276-A, N.H. Dept. of Labor Rules Lab 1000

» 12 is minimum age, but follow federal minimum of 14

» No “hazardous occupations” (power equipment, 30+ feet above the
ground, driving)

» Age 14-15:

» Without certificate: “casual work” only (infrequent duration,
produces little/sporadic income, not “employment” relationship)

» With certificate: longer term employment relationship permitted
» Restrictions on hours/week and time of day
» Age 16-17:

» Need parent/guardian written permission for work (unless high
school grad)

» Restrictions on hours/week and time of day (check for recent
amendment RSA 276-A:4, 1V)




Legal Considerations

» Special Rules for Youth Volunteers
and Employees

» Additional considerations

» Use common sense
about the kind of work

» Provide adequate
training and
supervision

» Minors can’t sign
contracts - need
parent/guardian




Legal Considerations

» Background Checks:
» Mandatory: youth skill camps (RSA 485-A:24, NH Admin Rules Env-Wq 900

» Criminal record check for convictions involving physical injury to
anyone or harm to any child

» Owners, employees and volunteers who may be left alone with any
child

» Regulated by Dept. of Env. Services
» Optional: RSA 41:9-b
» Background investigation and/or criminal records check
» Employees and volunteers
» In all cases:
» Must obtain consent of candidate
» Coordinate with local law enforcement
» Keep results confidential

» When candidate is a minor, consider reference checks




Considerations

» Liability/Immunity Issues

Injury/Property Damage from conduct of
employee/volunteer:

» Protections for employees

» RSA 31:105: If governing body

adopts, municipality indemnifies
municipal officials and employees
for actions within scope of duties
and in good faith

RSA 31:106: Municipalities must
indemnify officials and employees
from loss for civil rights violations
for actions within scope of duties
and without malice.

No protection for intentional,
criminal actions

! EST. 1941 :




» Immunity for volunteers: RSA 508:17

Legal Considerations

» Record indicating person is recognized as a
volunteer

» They are volunteer, not employee

» Acting in good faith and within the scope of
official duties

» Damage/injury not caused by transportation
activities

» Damage/injury not caused by willful, wanton,
or grossly negligent misconduct of volunteer

»No protection for intentional criminal actions



Legal
Considerations

» Liability/Immunity Issues
Liability of the municipality:

» Even if a volunteer or
employee is immune, the
municipality they volunteer
or work for could still be
liable for damages/injury
caused by the volunteer or
employee

» Why? Vicarious liability,
and/or negligence (training,
supervision, etc.)

» Statutory limits of liability
(RSA 507-B)



Legal Considerations

» Liability/Immunity Issues

» For injury to the
employee/volunteer:

» Workers’ compensation (RSA
281-A): Mandatory contract
between employer and
employee

» Employee can recover for
work-related injury

» Cannot sue employer for
that injury

» Covers employees, not
volunteers




Legal

Considerations o

» Enforceable only if it (a) doesn’t violate pub
policy, (b) is understood by the person signing
it, and (c) the claim is within the scope of the
agreement when it was signed.

» Will only provide protection for liability arising
out of the activity described in the agreement.

» Construed against the municipality, so not a
silver bullet.

» Requires understanding up front about what
activities will be involved.




Top Ten Suggestions for Seasonal Workers

1. Clearly define scope of each volunteer’s and employee’s
services

2. Written agreement for volunteers

3. Background checks

4. Reference checks for minors working around children
5

Check with insurance carrier about what is/isn’t covered,
their suggestions for risk management

Don’t have volunteers drive anyone anywhere
Review policies on any compensation for volunteers

6
7
8. Train seasonal volunteers/employees properly
9. Supervise them, too

1

0. Develop clear policies and procedures for them to follow

TOP 10




Tips for
Successful B
Hiring

» Put it in writing

» Distinguish the roles that paid employees
and volunteers serve in your organization.

» Written job descriptions for paid
employees

» Volunteer position descriptions and
volunteer agreements that make it clear
there is no compensation.

» If your paid employees also volunteer it is
critical to have a volunteer agreement
that is separate from their employment.

Source: https://www.nonprofitrisk.org/resources/articles/employee-or-volunteer-whats-the<difference/
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Tips for Successful Hiring

PLIEIHE » Document Policies in Separate
VOLUNTEER Hafjtials
MAN UAL » Employee handbook and
manual for employees
» Volunteer handbook and
procedures for volunteers

» Safety considerations should
be put in both manuals




Tips for Successful Hiring

Identify Essential Abilities for
Each Position:

> What is important to you and your
‘\\ team
\(“ “Y t > What skills are essential for the

position to be successful

=7 > Make your own list for each
position BEFORE the interview.

» Create probing questions

Source: Determining Competency: Essentials in Interviewing, Bob Ditter, September 2017 American Camp Association




Essential Abilities Example:
Camp Counselor

>

>

Put others needs first

Do the right thing, even when it’s
hard

Conflict resolution

Ability to work for a long period
of time in an active environment

Ability to be spontaneous, change
plans quickly!

Ability to have FUN!

Source: Determining Competency: Essentials in Interviewing, Bob Ditter, September 2017 American Camp Association



Tips for Successful Hiring

» Important to Remember:
» Never coerce employees to volunteer
» DOCUMENT EVERYTHING!
» Remember the Volunteer Service Rule of Three —

(1) “True” volunteers are those who: work toward
public service, religious, or humanitarian
objectives;

(2) do not expect or receive compensation for
services; and

(3) do not displace any genuine employees.

Source: https://www.nonprofitrisk.org/resources/articles/employee-or-volunteer-whats-the-difference/
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» Start Early!

» Have a conversation with
applicant before you start
asking questions

» Have a good lead in question
» Have a solid closing question

» Google your applicants

Source: Recruiting, Interviewing and Hiring to Ensure the Best of the Best, Stephen Maguire, November 2010, American Camp Associa




» Use Facebook and social
media

» Use unique references -
dig deeper than the ones
listed

» Look for experience
related to the position

» Have others involved in
the process

Source: Recruiting, Interviewing and Hiring to Ensure the Best of the Best, Stephen Maguire, November 2010, American Camp A




Tips for Successful Hiring

» Hiring process is not perfect
process

» Watch for red flags
ALWAYS CHECK REFERENCES

» Be consistent and treat everyone
equally

» Go with your GUT

v




Upcoming Webinars & Workshops
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Upcoming Webinars & Workshops

Right-to-Know Law and
Governmental Records
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Upcoming Webinars & Workshops

SAVE THESE DATES

NHMA

NEW HAMPSHIRE M! AL ASSOCIATION

! EST. 1941 :

Regional Right-to-Know Workshops

The Right-to-Know Law
and Governmental Meetings

Jowmn Execunve Drsecoor Margares Bymes sod Legal Services
Counsel Stephen Buckley who wall discuss the reguarements for

6:30 pm—8:30 pm hokkng 2 proper pubSc meeting, 25 well the exceptaons 10 the
Tuesday, July 23 2019 meeting tequrement (the so-calied “noa-meetiag). Thes the
e 5 anorneys will descuss the purposes foe which pubke bodies may
County Hall Building hold 2 sonpublic session, as wel a3 the procedural coquarements
12 Court Street for 2 proper nospublic session. This workshop wil also addeess

difficule “meenag” ssues, such 15 commumscations outsade &
meeting and electrome meiss of communicanag,

Keene, NH 03431

For registration information, visit www.nhmunicipal.org under Calendar of Events.

Questions? Call 800.852.3358 or email NHMAregistrations@nhmunicipal.o

Workshop Cost:
!
ek Qs & $35 without book

N 55 with book, 4 Guide to Open
Government: New Hampchire's
Right-to-Know Law

The Right-to-Know Law
and Governmental Records

Jown NHMA's Execusive Director Maggaset Byenes aad Legal Serices
Counsel Stephen Buckley who will shase steateges 10 2505t musscrpak-

wes 1 haadhng povemamental recond matters ansmg under the Right-o-

Handbag, gor § eecoeds 1 e diag, of —
tﬂmdtc@utp«mnpmdmmemqnmmm&nam o

bery, soeage, seconds,

whmnuquwmmmhmofm 30 pm—4:00 pm

i el e g i E ey S i Tuesdav Aungust 6, 2019
m@m'hmm:‘lknxtsamdmpt;nfwb‘crgrm:nmbe

prowsded. Thes workshop will also address what records see exempt Moultonborough Safety Complex
from disclosure, along with whether 2 cecond soquest thar would requese 1035 Whittier Highway

# sesrch foe muliple documenss must be fulfilied oc whether 2 coquest Moultonborough, NH 03254

umperamssibly seeks 10 create 2 secoed that does sat exsst. lnaddom,
1 will be prawvded on the of go | eecoeds and

h&mnﬂd«&k@t-»kﬁlﬂmm&md
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Upcoming Webinars & Workshops
sAVE THE DATE -OCTOBER 5

Join NHMA and the New Hampshire Office of Strategic Initiatives for the ! S }

Fall 2019 Land Use Law Conference

{formerly known as the Municipal Law Lecture Series)

9:00 am—3:00 pm
Saturday, October 5, 2019
Holiday Inn, 172 North Main Street, Concord

Cost: $100.00

Full day workshop for mumcupel land use officials including
members of plannmg and zonmg boards planners Iand use
adminlstmtms select boards, ‘town and city. counalovs build-
ing mspectols. code mforcemem gﬁcem and publlc works
~ personnel. Presentations will focus on the legal authority and
- procedures these land use boards must understand with con-
tent structured to be beneﬁaal 0 both novice and expen-f
“enced municipal officials. !

| "~ Reglstration to open later this summer! rl
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Upcoming Webinars & Workshops

! EST. 1941 :

: A‘. Egs "?"
Wednesday, November 13, 2019
Thursday, November 14, 2019 W
DoubleTree Manchester Downtown Hotel {5;\
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THANK for joining

The New Hampshire Municipal Association is a nonprofit, non-
partisan association working to strengthen New Hampshire
cities and towns and their ability to serve the public as a
member-funded, member-governed and member-driven
association since 1941. We serve as a resource for
information, education and legal services. NHMA is a strong,
clear voice advocating for New Hampshire municipal
interests.

25 Triangle Park Drive

Concord, NH 03301
www.nhmunicipal.org
legalinquiries@nhmunicipal.org
603.224.7447
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