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How to Participate Today

• Open and close your 
panel

• Submit text questions 

• Q&A addressed during 
the webinar session
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The Zoning Board of 
Adjustment

ZBA Basics

Holding the Hearing & Making the 
Decision

Special Exceptions & Variances

Rehearings



What is the 
role of the 
ZBA?

Safety valve

Quasi-Judicial

No enforcement authority

Obligation to assist public 
(reasonable)

Rules of procedure

No requirement for monthly 
meeting



• RSA 674:33:
 Administrative appeals (RSA 674:33 & 676:5)
 Variances
 Special Exceptions

• RSA 674:33-a: Equitable waivers of dimensional 
requirements 

• RSA 674:41, II: Special waiver, building on Class 
VI/private roads

• RSA 674:32-c, II: Special waiver, agricultural uses
• Variances for disabled, RSA 674:33, V
• RSA 236:115: Certificates of approval, junkyards
• Often serves as building code board of appeals

What is the ZBA’s jurisdiction?



Appeals to 
the ZBA

RSA 676:5
ZBA hears appeals, 

per RSA 674:33
Heard within 

reasonable time, per 
ZBA rules

ZBA may impose 
reasonable fees

ZBA may require 
applicant to 
reimburse for third 
party review & 
consultation



“One bite of the 
apple”

Fisher v. Dover



Appeal to the board within a reasonable time (in your rules, RSA 676:5)

Hearing within 45 days 

Notice to affected persons, RSA 676:7
Public Notice: 5 days

Individual Notice

Continuing the hearing

Opportunity to be heard, RSA 676:7
Certain individuals must be heard

Other may be heard

Decision based on facts and evidence, RSA 674:33, 91-A

Decision by impartial tribunal, RSA 673:14

Written decision with reasons, RSA 676:3



The Evidence

What does the board do during the hearing?

•Collect evidence and determine the facts
•Apply legal tests (e.g., the variance criteria)
•Develop a record for court review

Board has considerable discretion to choose between 
competing expert opinions:
•General studies and articles may not be enough to contradict 
specific expert opinion

•Board may question expert’s qualifications, methodology, etc.
•Board may rely on personal knowledge of the area
•BUT uncontradicted expert testimony overcomes general member 
knowledge

All land use boards may hire consultants, RSA 673:16 

ZBA may ask applicants to pay for special investigative 
studies



The Decision
RSA 674:33 & 676:3 

• 3 members must concur

• Must use one consistent voting method, 
RSA 674:33, I(c)

• Decision must be in writing

• State reasons

• Conditions?

• Issue decision in 5 business days



Special 
Exceptions

• Permission to do 
something 
zoning ordinance 
permits under 
specific 
circumstances 

• Must be in 
zoning 
ordinance!

Variances

• Permission to 
do something 
not permitted 
by zoning 
ordinance

• Five criteria, 
RSA 674:33, I



1. The variance will not be contrary to the 
public interest. 

Examine whether the variance would 
(a) alter the essential character of the locality or 
(b) threaten public health, safety or welfare.  

2.  The spirit of the ordinance is observed. 

Examine the effect of the variance in light of the goals of the  
zoning ordinance, which might begin, or end, with a review of 
the comprehensive master plan upon which the ordinance is 
supposed to be based. 

Variance Criteria 1 & 2



Substantial justice is done.

 Perhaps the only guiding rule is that any 
loss to the individual that is not outweighed by 
a gain to the general public is an injustice.  The 
injustice must be capable of relief by the 
granting of a variance that meets the other 
qualifications. Courts will also look at whether 
proposed development is consistent with the 
area’s present use. 

Variance Criteria 3



The values of surrounding 
properties are not diminished. 
In considering whether an application will diminish surrounding 
property values, consider not only expert testimony from realtors 
and/or appraisers, but also from residents in the affected 
neighborhood.  Equally as important, Board members may consider 
their own experience and knowledge of the physical location when 
analyzing these criteria; but be cautious in relying solely on that 
experience/knowledge if it contravenes the evidence of 
professional experts. It is the board’s job to weigh competing 
evidence. 

Variance Criteria 4



Literal enforcement of the zoning ordinance 
would result in an unnecessary hardship.
1. “UNNECESSARY HARDSHIP” MEANS THAT, OWING TO SPECIAL 
CONDITIONS OF THE PROPERTY THAT DISTINGUISH IT FROM 
OTHER PROPERTIES IN THE AREA:
(i) NO FAIR AND SUBSTANTIAL RELATIONSHIP BETWEEN THE 

GENERAL PUBLIC PURPOSES OF THE ORDINANCE 
PROVISION AND THE SPECIFIC APPLICATION OF THAT 
PROVISION TO THE PROPERTY; 

(ii) THE PROPOSED USED IS A REASONABLE ONE. 

OR If #1 not satisfied:

2. AN UNNECESSARY HARDSHIP WILL BE DEEMED TO EXIST IF, 
AND ONLY IF, OWING TO SPECIAL CONDITIONS OF THE 
PROPERTY THAT DISTINGUISH IT FROM OTHER PROPERTIES IN 
THE AREA, THE PROPERTY CANNOT BE REASONABLY USED IN 
STRICT CONFORMANCE WITH THE ORDINANCE AND A VARIANCE 
IS THEREFORE NECESSARY TO ENABLE A REASONABLE USE OF IT.

Variance Criteria 5



Time for exercising variances and 
special exceptions

2 years from the date of final approval, or as 
further extended by local ordinance or by the 
zoning board of adjustment for good cause, . . .

RSA 674:33, I-a

2018 amendment allows for termination of 
variances granted prior to 8/13/18 by zoning 
amendment



Rehearings, RSA 677:2

• Motion must be filed within 30 days
• ZBA may even consider its own decision within time 

period
• Hold meeting to determine whether to grant rehearing
• Grant rehearing when board committed technical error 

or there is new evidence that was not available at the 
time of the first hearing

• If rehearing is granted, may consider certain issue(s) or 
rehear entire case



Beyond the rehearing

Affected party with
standing may appeal to 
Superior Court within 30
days, RSA 677:4

Be sure to compile and 
preserve “the record”
as completely as
possible.

If an appeal is filed, the
local governing body will 
manage the litigation
with the municipal
attorney.



Virtual Meeting Procedures 
During the Pandemic, Part I

 Emergency Order #12 waived the provision 
of RSA 91-A, III(b) requiring that a quorum of 
a public body be physically present unless 
immediate action is imperative.
 In other words, meetings can be 

conducted entirely remotely now.
 Emergency Order #12 does require that any 

remote meeting have a telephonic connection 
for the public.
 Other technological options are 

encouraged:
 Conference call lines
 Streaming services
 Etc.

 Promote available technological options as 
well as access information in all notices of 
meeting.

 Chair should clearly and succinctly explain 
process at beginning of meeting –
 E.g. Public comment period and how that 

will work.



Virtual Meeting Procedures 
During the Pandemic, Part II

 Boards participating remotely must still:
 identify the reason why the in-person attendance of 

any remote board members is not reasonably 
practicable in the minutes of the meeting; 

 identify any persons present in the location where 
the board member is calling from; and

 take all votes by roll call.
 In addition, there must be a mechanism for the public to 

alert the public body during the meeting if there are 
problems with access. 
 Intended to allow the body to know whether there is 

an issue with the conference call overall, not an issue 
with the public just hearing a particular speaker. 

 The meeting must be adjourned if it is determined that 
the public is unable to access the meeting, e.g. the 
conference call software stops functioning.



AVOIDING CONFLICTS

 Do not use social media to 
broadcast opinions on pending 
applications 

 Avoid contact with applicants 
and abutters

 Disclosure to Parties

 Land Use:
 Advisory Vote, RSA 673:14, 

II 
 (Alternates, RSA 673:14)

 Recusal, not abstention



Download a copy of
The ZBA Handbook
From the Office of
Strategic Initiatives

https://www.nh.gov/osi/planning/resources/zoning-board-handbook.htm

https://www.nh.gov/osi/planning/resources/zoning-board-handbook.htm


April 29
Fostering Greener Yards:  A Look at 

NHDES’s Motor Vehicle Salvage Yard 
Program

www.nhmunicipal.org

Complimentary Webinar

REGISTER 
TODAY!
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May 13
The Workings of a Planning Board

www.nhmunicipal.org

Complimentary Webinar

REGISTER 
TODAY
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May 20
What is Community Power?

www.nhmunicipal.org

Complimentary Webinar
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www.nhmunicipal.org

Upcoming Virtual Workshop

REGISTER 
TODAY

https://www.cognitoforms.com/NewHampshireMunicipalAssociation/HotTopicsInRoadLawANewImprovedHardRoadToTravelVirtualWorkshop


www.nhmunicipal.org

Upcoming Virtual Workshop

REGISTER 
TODAY!

https://www.cognitoforms.com/NewHampshireMunicipalAssociation/AGuideToEffectiveCodeEnforcementVirtualWorkshop


www.nhmunicipal.org

Academy for Good Governance

If interested, contact 
Ashley Methot at 
amethot@nhmunicipal.org



www.nhmunicipal.org

Upcoming Trustee Training

REGISTRATION 
TO OPEN IN 
MAY



for attending 
our webinar
today!

NHMA’S MISSION
Through the collective power of cities and
towns, NHMA promotes effective municipal
government by providing education,
training, advocacy and legal services.
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