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Today’s Presentation

ZBA Basics

Holding the hearing & making the
decision

Special Exceptions & variances

Rehearings



The NHOSI Handbook is an invaluable
resource!! Download your copy today!

The Board of Adjustment
In New Hampshire

A Handbook for Local Officials

December 2018

https://www.nh.gov/osi/planning/resources
/documents/zoning-board-handbook. pdf



https://www.nh.gov/osi/planning/resources/documents/zoning-board-handbook.pdf

What is the

role of the
ZBA?

Safety valve

Quasi-Judicial

No enforcement authority

Obligation to assist public
(reasonable)

Rules of procedure

No requirement for monthly
meeting



What’s the
ZBA’s
jurisdiction?

RSA 674:33:

= Administrative appeals
(RSA 674:33 & 676:5)

= Variances

= Special Exceptions

RSA 674:33-a: Equitable
waivers of dimensional
requirements

RSA 674:41, Il: Special waiver,
building on Class VI/private
roads

RSA 674:32-c, Il: Special
waiver, agricultural uses

Variances for disabled, RSA
674:33, V

RSA 236:115: Certificates of
approval, junkyards

Often serves as building cg
board of appeals
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Membership

» 5 Members
» 3 Year, Staggered Terms
» Elected or Appointed?
» Elected By Town Meeting
» Appointed by Select Board
» Up-to 5 Alternates

» Elected Board?
» Appoints Own Alternates
» Up to 5 Alternates
» No Town Meeting Approval Required
» Appointed Board?
» Requires Town Meeting Approval for Existence and Number

» Appointed by Select Board

» Select Board member as ex-officio
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Pop Quiz
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» An alternate takes the place of a absent regular member but the
hearing is not completed and continued to another day.

» Where the regular member is ready to participate at the
continued hearing, who is seated, the member or the
alternate?

» A. The full member must get his/her seat back.
» B. The full member should defer to the alternate.
» C. The alternate must hear the rest of the case.

» D. None of the above.




RSA 676:5

ZBA hears appeals, per RSA 674:33

Ap pealS tO Heard within reasonable time, per
ZBA rules
the ZBA

ZBA may impose reasonable fees

ZBA may require applicant to
reimburse for third party review &
consultation




“One bite
) at the

apple” \\
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Appeal to the board within a reasonable time (in your rules, RSA 676:5)

Hearing within 45 days

Public Notice: 5 days
Individual Notice
Continuing the hearing

Notice to affected persons, RSA
676:7

Certain individuals must be heard
Other may be heard

Opportunity to be heard, RSA 676:7

Decision based on facts and evidence, RSA 674:33, 91-A

Decision by impartial tribunal, RSA 673:14

Written decision with reasons, RSA 676:3



What does the board do during the
hearing?

 Collect evidence and determine the facts
« Apply legal tests (e.g., the variance criteria)
« Develop a record for court review

Board has considerable discretion to
choose between competing expert
opinions:

« General studies and articles may not be
enough to contradict specific expert opinion

« Board may question expert’s qualifications,

The
. methodology, etc.
EV] d ence « Board may rely on personal knowledge of the

area

« BUT uncontradicted expert testimony
overcomes general member knowledge

All land use boards may hire

I consultants, RSA 673:16 -

ZBA may ask applicants to pay for

I special investigative Studies -



The
Decision,

RSA 674:33
& 676:3




Special
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Exceptions Variances

» Permission to do » Permission to do
something zoning something not
ordinance permits permitted by
under specific zoning ordinance
circumstances » Five criteria, RSA

» Must be in zoning 6/4:33, |

ordinance!




The variance will
not be contrary to

Variance the public interest.
Criteria
1& 2 .. The spirit of the
’,‘7{5\‘ ordinance is

observed.



Substantial justice
is done.

Variance

Criteria
3

- Loss to individual
B outweighed by gain
to general public?



Variance
Criteria

4




Variance
Criteria

5




Time for exercising variances

and special exceptions

2 years from the date of final approval, or as
further extended by local ordinance or by the
zoning board of adjustment for good cause, . . .

RSA 674:33, |-a*

NS
&K “Amended again in 2018
dlbh



Rehearings,

RSA 677:2

Motion must be filed within 30 days

ZBA may even consider its own decision within
time period

Hold meeting to determine whether to grant
rehearing

Grant rehearing when board committed
technical error or there is new evidence that
was not available at the time of the first
hearing

If rehearing is granted, may consider certain
issue(s) or rehear entire case



Beyond the

Rehearing

Affected party with
standing may appeal to
Superior Court within 30
days, RSA 677:4

Be sure to compile and
preserve “the record” as
completely as possible.

If an appeal is filed, the
local governing body will
manage the litigation with
the municipal attorney



Upcoming Webinars & Workshops

August 21

Timber Tax Laws
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Upcoming Webinars & Workshops

Introducing and Navigating
NHMA’s New Website
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Upcoming Webinars & Workshops

September 4
The Workings of a Planning Board -
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Upcoming Webinars & Workshops

October 16
® Using the AG’s Polling Place |
BChecklist to Run a Better Election
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Upcoming Webinars & Workshops

2019 Budget & Finance Workshops HMA

NEW HAMPSHIRE MUNICIPAL ASSOCIATION

9:00 am—4:30 pm 9:00 am—4:30 pm

EST. 1941
Wednesday, Seprember 18 NH Thursday, Seprember 26 L;’}

Derryfield Banquet Facility S======m=m.  Mountain Club on Loon

Manchester J 5 -,) Lincoln
NUNCPAL
u( NM‘(‘::x]L;;T\; M Ts
PROGRAM AGENDA
Fundamentals of the Munici Process

Using the 2017 edition of NHMA': Basic Low of Budgeting and the 2013 Suppiement az 8 guide, this fuil-morning
session will address all aspects of the municpal budget process focusing on appropmbom gross-basis bucgeting,
separste vs. special warrant nmde: multi-year contracts, transfers, lapses, spencing limitations, no-meanz-no, du-
ties of ofMicial budget ¢ i appropristions, special budget requirements uncer the SB 2 procesz
(ofmdial batiot voting| inciuding recent law changes, and other wpcr.: This session is 8 muzt for members of gowvern-
ing bodies, budget committees, and other local ofMcials involved in the budget process.

Presented By: NHMA Attorneys

You Have Questions? We Have Answers!
TheverypopulqutA.'.esmen!ofmiswrmopismeoppotmnitytogetywquexiwanswmnmbm
mmmenqwlesposeubymr There i po zuch thing as a silly question, o bring those gnawing bucget ques-
tons to the NHMA panel of experts. We'll o our best to snzwer on the pot, and if we can’t (which happens on
rare occasion| we promise to follow Up with you after the workshop.

Presented By: NHMAA ys and G Fii Advisor
Budget Pitfalls to Avoid
The local bucget process in New Hampshire involves much more than just ing the and ing 2dds
maore fr jon to the p than a g legal 15e or a “di bymeul-lotpunmemof
inistration. In thiz zession, key legal requi for budget adoption will be discussed
slong with of i tonvocu
Pmsumd.rmsrrya,m icipal Service G f
Jamie Dow, Department of Revenue Administration, Municipal Accounts Auditor
Pr. Taxes and State Aid to Munici lties
The final zezzion of the cay will explain the property tax rate setting pr i g how to est El
impacts on the property tax rate for your m-nwmwmmm
nmawmmmmmmxm-mummm
Presented By: Barbara Reid, NHMA G Fi Adi

Cost is $90 and includes continental breakfast, lunch, and a copy of NHMA'z 2017 edition
(with 2019 wupplement) of The Basic Law of Budgeting: A Guide for Towns, Village Districts,
and School Districts.

Questions? Call 800.852.3358, ext. 3350, or email NEMAregistrationsanhmunicipal org
Register online at www.nhmunicipal.org under Calendar of Events

nhmainfo@nhmunicipal.org / 800.852.3358 / www.nhmunicipal.org




Upcoming Webinars & Workshops

Join NHMA and the New Hampshire Office of Strategic Initiatives for the H M A

NEW HAMPSHIRE MUNICIPAL ASSOCIATION

Fall 2019 Land Use Law Conference e

{formerly known as the Municipal Law Lecture Series)

9:00 am—3:00 pm f\

Saturday, October 5, 2019 m
Holiday Inn, 172 North Main Street, Concord =)

The Legal Authority of a Planning Board tn New Hampzhire
Laura Spector-Morgan, Esquire, Mitcheil Municipal Group, P.A.
d want

Adjustment
m;mmm,rmtaw.mm -
I.IIB‘ :. “’F’ ..L.‘A.a ‘Iﬂu“. ’n‘uln-.,|=q=lui Et.z 5 u \.- . - .I‘ISN.
tive decionz, specal exceptionz, and vanances. Thiz zezzion will also provide ﬁmdlﬂvﬁe
mhimhh“cﬁhfmﬂ&mwm:;&l&

Cost is $100 and includes continental breakfast, lunch, and program materials
Questions? Call 800.852.3358 or email NHMAregistrations@nhmunicipal.org
Register online at www.nhmunicipal.org under Calendar of Events
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Upcoming Webinars & Workshops 5
NHMA

NEW HAMPSHIRE MUNICIPAL ASSOCIATION

! EST. 1941 :

NHMA'’s 78th Annual Conference and Exhibition

Wednesday, November 13 and Thursday, November 14, 2019
The DoubleTree by Hilton Downtown Manchester Hotel (formerly Radisson), Manchester

Working Better Together

Save Wednesday, November 13 and Thursday, November 14 to be sure you can attend this event
planned just for New Hampshire’s elected and appointed city and town officials. From economic
development to Right-to-Know Law, conflicts of interest to human resources, the plus 50 program
sessions at this annual event are all designed with municipal officials in mind.

Registration to open in early September.

Get inspired, connect with town and city colleagues, gain skills and tools to bring back to your municipality, and more during the 2019 Annual Conference and Exhibition.
Credit card payments ONLY receive Early 8ird discount before October 11, 2019. Early Sird Discount - Before October 11, 2019 Member Rates: One day/$80.00 « Two days/$130.00

After October 11, 2019 Member Rates: One day/$110.00 = Two days/$160.00 = Affiliate Members: One day/$175.00 » Two days/$225.00

For registration information, visit www.nhmunicipal.org under Calendar of Events.
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THANK YOU for
tuning in to our
webinar!
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