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How to Participate Today

• Open and close your panel

• Submit text questions 

• Q&A addressed during the 
webinar session

• Poll question today!
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Today’s Presentation

ZBA Basics

Holding the hearing & making the 
decision

Special Exceptions & variances

Rehearings



The NHOSI Handbook is an invaluable

resource!! Download your copy today! 

https://www.nh.gov/osi/planning/resources

/documents/zoning-board-handbook.pdf

https://www.nh.gov/osi/planning/resources/documents/zoning-board-handbook.pdf


What is the 

role of the 

ZBA?

Safety valve

Quasi-Judicial

No enforcement authority

Obligation to assist public 
(reasonable)

Rules of procedure

No requirement for monthly 
meeting



What’s the 

ZBA’s 

jurisdiction?

• RSA 674:33:

▪ Administrative appeals 
(RSA 674:33 & 676:5)

▪ Variances

▪ Special Exceptions

• RSA 674:33-a: Equitable 
waivers of dimensional 
requirements 

• RSA 674:41, II: Special waiver, 
building on Class VI/private 
roads

• RSA 674:32-c, II: Special 
waiver, agricultural uses

• Variances for disabled, RSA 
674:33, V

• RSA 236:115: Certificates of 
approval, junkyards

• Often serves as building code 
board of appeals



Membership

 5 Members

 3 Year, Staggered Terms

 Elected or Appointed?

 Elected By Town Meeting

 Appointed by Select Board

 Up-to 5 Alternates 

 Elected Board?

 Appoints Own Alternates

 Up to 5 Alternates

 No Town Meeting Approval Required

 Appointed Board?

 Requires Town Meeting Approval for Existence and Number

 Appointed by Select Board

 Select Board member as ex-officio





Pop Quiz

 An alternate takes the place of a absent regular member but the 

hearing is not completed and continued to another day.  

 Where the regular member is ready to participate at the 

continued hearing, who is seated, the member or the 

alternate?

 A. The full member must get his/her seat back.

 B. The full member should defer to the alternate.

 C. The alternate must hear the rest of the case.

 D. None of the above.



Appeals to 

the ZBA

RSA 676:5

ZBA hears appeals, per RSA 674:33

Heard within reasonable time, per 
ZBA rules

ZBA may impose reasonable fees

ZBA may require applicant to 
reimburse for third party review & 
consultation



“One bite 
at the 
apple”



Appeal to the board within a reasonable time (in your rules, RSA 676:5)

Hearing within 45 days

Notice to affected persons, RSA 
676:7

Public Notice: 5 days

Individual Notice

Continuing the hearing

Opportunity to be heard, RSA 676:7
Certain individuals must be heard

Other may be heard

Decision based on facts and evidence, RSA 674:33, 91-A

Decision by impartial tribunal, RSA 673:14

Written decision with reasons, RSA 676:3



The 

Evidence

• Collect evidence and determine the facts

• Apply legal tests (e.g., the variance criteria)

• Develop a record for court review

What does the board do during the 
hearing?

• General studies and articles may not be 
enough to contradict specific expert opinion

• Board may question expert’s qualifications, 
methodology, etc.

• Board may rely on personal knowledge of the 
area

• BUT uncontradicted expert testimony 
overcomes general member knowledge

Board has considerable discretion to 
choose between competing expert 
opinions:

All land use boards may hire 
consultants, RSA 673:16 

ZBA may ask applicants to pay for 
special investigative Studies



The 

Decision, 

RSA 674:33 

& 676:3 

3 MEMBERS MUST 
CONCUR

NEW: MUST USE 
ONE CONSISTENT 
VOTING METHOD, 
RSA 674:33, I(C)

DECISION MUST 
BE IN WRITING

STATE REASONS CONDITIONS? 5 BUSINESS DAYS



Special 

Exceptions

 Permission to do 

something zoning 

ordinance permits 

under specific 

circumstances 

 Must be in zoning 

ordinance!

Variances

 Permission to do 

something not 

permitted by 

zoning ordinance

 Five criteria, RSA 

674:33, I



Variance 

Criteria 

1 & 2

The variance will 
not be contrary to 
the public interest.

The spirit of the 
ordinance is 
observed.



Variance 

Criteria 

3

Substantial justice 
is done.

→ Loss to individual 
outweighed by gain 
to general public?



Variance 

Criteria 

4

The values of 

surrounding 

properties are not 

diminished. 

 →Experts

 →Residents

 →Board member 

knowledge



Variance 

Criteria 

5

 Literal enforcement of the zoning 

ordinance would result in an 

unnecessary hardship.

 → Two ways to establish 

unnecessary hardship

 No fair & substantial 

relationship between public 

purposes of ordinance 

provision and the specific 

application AND proposed use 

is a reasonable one.

 The property cannot be 

reasonably used in strict 

conformance with the 

ordinance and a variance is 

necessary to enable a 

reasonable use of it.



Time for exercising variances 

and special exceptions

2 years from the date of final approval, or as 
further extended by local ordinance or by the 
zoning board of adjustment for good cause, . . .

RSA 674:33, I-a*

*Amended again in 2018



Rehearings, 

RSA 677:2

Motion must be filed within 30 days

ZBA may even consider its own decision within 
time period

Hold meeting to determine whether to grant 
rehearing

Grant rehearing when board committed 
technical error or there is new evidence that 
was not available at the time of the first 
hearing

If rehearing is granted, may consider certain 
issue(s) or rehear entire case



Beyond the 

Rehearing

Affected party with 
standing may appeal to 
Superior Court within 30 
days, RSA 677:4

Be sure to compile and 
preserve “the record” as 
completely as possible.

If an appeal is filed, the 
local governing body will 
manage the litigation with 
the municipal attorney



August 21

Understanding New Hampshire’s 

Timber Tax Laws

www.nhmunicipal.org

Upcoming Webinars & Workshops
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August 28

Introducing and Navigating 

NHMA’s New Website

www.nhmunicipal.org

Upcoming Webinars & Workshops
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September 4
The Workings of a Planning Board

www.nhmunicipal.org

Upcoming Webinars & Workshops
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October 16

Using the AG’s Polling Place 

Checklist to Run a Better Election
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THANK YOU for 

tuning in to our 

webinar! 

The New Hampshire Municipal Association is 
a nonprofit, non-partisan association 
working to strengthen New Hampshire 
cities and towns and their ability to serve 
the public as a member-funded, member-
governed and member-driven association 
since 1941. We serve as a resource for 
information, education and legal services.  
NHMA is a strong, clear voice advocating for 
New Hampshire municipal interests.

25 Triangle Park Drive, Concord, NH  03301
www.nhmunicipal.org or 
legalinquiries@nhmunicipal.org
603.224.7447 or NH Toll Free:  
800.852.3358
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