
 
 

ZBA DECISION CRITERIA 

VARIANCES 

 

1.  THE VARIANCE WILL NOT BE CONTRARY TO THE PUBLIC INTEREST. 

The N.H. Supreme Court has held that to be contrary to the public interest or injurious of public 

rights, the variance “must unduly, and in a marked degree” conflict with the basic zoning 

objectives of the ordinance.  The ZBA should examine whether the variance would (a) alter the 

essential character of the locality or (b) threaten public health, safety or welfare.   

2.  THE SPIRIT OF THE ORDINANCE IS OBSERVED. 

 See, Criteria 1, above. 

3.  SUBSTANTIAL JUSTICE IS DONE. 

It is not possible to set up rules that can measure or determine justice.  Each case must be 

individually determined by board members.  Perhaps the only guiding rule is that any loss to the 

individual that is not outweighed by a gain to the general public is an injustice.  The injustice 

must be capable of relief by the granting of a variance that meets the other qualifications.   

4.  THE VALUES OF SURROUNDING PROPERTIES ARE NOT DIMINISHED. 

This variance criterion has not been the focus of any extensive Supreme Court analysis to date.  

That said, in considering whether an application will diminish surrounding property values, it is 

appropriate for ZBAs to consider not only expert testimony from realtors and/or appraisers, but 

also from residents in the affected neighborhood.  Equally as important, Board members may 

consider their own experience and knowledge of the physical location when analyzing these 

criteria; but be cautious in relying solely on that experience/knowledge if it contravenes the 

evidence of professional experts.   

5.  LITERAL ENFORCEMENT OF THE PROVISIONS OF THE ORDINANCE WOULD 

RESULT IN AN UNNECESSARY HARDSHIP.  

(A) FOR PURPOSES OF THIS SUBPARAGRAPH, “UNNECESSARY HARDSHIP” 

MEANS THAT, OWING TO SPECIAL CONDITIONS OF THE PROPERTY THAT 

DISTINGUISH IT FROM OTHER PROPERTIES IN THE AREA: 

(i)  NO FAIR AND SUBSTANTIAL RELATIONSHIP BETWEEN THE GENERAL 

PUBLIC PURPOSES OF THE ORDINANCE PROVISION AND THE SPECIFIC 

APPLICATION OF THAT PROVISION TO THE PROPERTY; AND 



 
 

(ii)  THE PROPOSED USE IS A REASONABLE ONE. 

(B) IF THE CRITERIA IN SUBPARAGRAPH (A) ARE NOT ESTABLISHED, AN 

UNNECESSARY HARDSHIP WILL BE DEEMED TO EXIST IF, AND ONLY IF, 

OWING TO SPECIAL CONDITIONS OF THE PROPERTY THAT DISTINGUISH IT 

FROM OTHER PROPERTIES IN THE AREA, THE PROPERTY CANNOT BE 

REASONABLY USED IN STRICT CONFORMANCE WITH THE ORDINANCE AND A 

VARIANCE IS THEREFORE NECESSARY TO ENABLE A REASONABLE USE OF IT. 

THE DEFINITION OF “UNNECESSARY HARDSHIP” SET FORTH IN 

SUBPARAGRAPH (5) SHALL APPLY WHETHER THE PROVISION OF THE 

ORDINANCE FROM WHICH A VARIANCE IS SOUGHT IS A RESTRICTION ON 

USE, A DIMENSIONAL OR OTHER LIMITATION ON A PERMITTED USE, OR ANY 

OTHER REQUIREMENT OF THE ORDINANCE. 

The dual references of the property being “distinguished from other properties in the area” 

solidifies the repeated Court statements that the “special conditions” are to be found in the 

property itself and not in the individual plight of the applicant.  Depending upon the variance 

being sought, those “special conditions” can include the “as built” environment.   

 

SPECIAL EXCEPTIONS 

A special exception seeks permission to do something that the zoning ordinance permits only 

under certain special circumstances, e.g., a retail store over 5000 square feet is permitted in the 

zone so long as certain parking, drainage and design criteria are met 

In the case of a request for special exception, the ZBA may not vary or waive any of the 

requirements set forth in the ordinance. 

The applicant has the burden of presenting sufficient evidence to support a favorable finding on 

each requirement.   

 


